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Bil:

In looking over Wednesday's agenda, | noticed the discussion of a potential Telecommunications Tax. When | read
through the materials, | saw that you had an outdated version of the ordinance proposal that our council will be discussion
in work session later this month.

I've attached the current draft, which has been changed to reflect a number of industry comments and concerns. Although
the fundamental concepts are the same, there are some changes in the details. Let me know if you would like a more
detailed explanation of the changes.

Len Goodwin



ORDINANCE NO.

AN ORDINANCE AMENDING THE SPRINGFIELD MUNICIPAL CODE TO PROVIDE
FOR LICENSING OF UTILITIES, IMPOSING A PRIVILEGE TAX UPON UTILITIES
USING THE PUBLIC WAYS OR TAKING ADVANTAGE OF FACILITIES WHICH USE
THE PUBLIC WAYS, AMENDING SECTIONS 4.600 THROUGH 4.716, ADDING

SECTIONS 4.800 THROUGH 4.807, AND SETTING AN EFFECTIVE DATE

Section 1. Findings.

A. The Springfield City Charter grants to the City a
and common law of the United States and of the St
expressly or impliedly grant or allow.

privilege taxes may include taxes for the privilege of coffl
C. Numerous utilities make use, and desire to mik 2

limitation, electricity, heat, natural ga
.. y
telephone, cable television, and oth

D. Utilities also seek to provide service
connection to, interaction witl, or oth
others.
E. The City desires to facilitz avai
of the public ways for s, so long ¢ does not unduly burden or

,/ that is to facilitate the free

< %or all of its citizens, and has a fiduciary
h-public ways, other than for the movement of

etermines that the amounts specified in these provisions of

and reasonable compensation for the use of the public ways in the
City.

I The power of the City to levy taxes for the privilege of conducting business within the
City limits is a power separate and independent from the limitations on the power of
taxation set forth in ORS 221.450 or 221.515.
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Section 2. Sections 4.600 through 4.716 of the Springfield Municipal Code, as amended, are
further amended to read as follows:

UTILITY LICENSE
4.600 Definitions. Terms used in this Chapter shall have the following meanings:

(1) Affiliate: A person that (directly or indirectly) owns or contr
controlled by, or is under common ownership or control with another
(2)Cable Acts: The Cable Communications Policy Act
Television Consumer Protection and Competition Act of 1
Telecommunications Act of 1996 and as hereafter amende
(3) Cable operator: An entity providing or offeri
City as that term is defined in the Cable Acts.
(4) Cable service: Shall have the same meaning as
(5) Excess capacity: The volume or capacity in any
mamtenance hole, handhole or other utility fac111ty w1th1n th

space on a utility pole which has the necessary ¢
the orders and regulations of the Public Utili
telecommunications carrier for a pole attac

providers on a natlonal level.
(7) Licensee: Any entity/%

| public streets owned by the City and public utility

ose terms are defined herein, but only to the extent of the
City's right, rity to grant permission to occupy and use such streets and
easements.

(13) Tax A i tor' the Finance Director of the City or designee.

(14) Telecommuﬁlcatlons carrier: Includes every person that directly or indirectly owns,
controls, operates or manages plant, equipment or property within the City, used or to be used
for the purpose of offering telecommunications service.

(15)Telecommunications facilities or system: The plant, equipment and property

including, but not limited to, cables, wires, conduits, ducts, pedestals, antennae, electronics and
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other appurtenances used or to be used to transmit, receive, distribute, provide or offer telec-
ommunications service.

(16)Telecommunications provider: Includes every person who provides
telecommunications service over telecommunications facilities.

(17) Telecommunications service: The providing or offering for rent, sale or lease, or in
exchange for other value received, of the transmittal of voice, data, image, graphic and video
programming or any other information between or among points by wire, cable, fiber optics,
laser, microwave, radio, satellite or similar facilities, with or without b f any closed
transmission medium.

(18) Underground facilities: Utility and telecommumcagpns fa
surface of the ground, excluding the underground foundatl()%
facilities.

and all such things as the utility sha

utility or on its behalf under a lease j ! right of use for a term of
years. '

(22) Utility services: ided by o' customers located within the
city limits of the Clty of Sp i wherever located using facilities
physically local City of Springfield.

quired of any utility who desires to provide

d within the City unless licensed as provided herein. Any
cle shall be a misdemeanor punishable in accordance with
o utilize facilities of another licensed carrier for the

e required to have a separate license. The purpose of

with accurate and current information concerning the utilities who
offer utility services within the City, or that own or operate utility facilities within the City;
(2) assist the City in enforcement of this Chapter;
(3)assist the City in the collection and enforcement of any municipal taxes, franchise
fees, license, permit or other fees or charges that may be due the City;
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(4) assist the City in monitoring compliance with local, and, to the extent authorized by
law, with State and Federal laws.

4.604 License Application. Any utility that is required to have a utility license shall file an
application, using the form provided for such purpose, with the Public Works Department which
shall include the following information:

3)
(4) Information to establish that the applicant has
governmental approvals and permits to construct and opel
the services. Such approvals include, without limitation, %
other required government approval is not obtained any I
subject to modification to reflect the absence of such approv:
(5) Identification of any adverse circumstances affect
description of efforts to mitigate such circumstances
(6) All fees, deposits or charges required p

complete application
tion conforms with the

4.606 Determination by the City. Withi
under Section 4.604 hereof, the Public Wor

- the reasons for denial.

authorize and permit the licensee,
icipal Code, and other applicable provisions of
ovide the utility services covered by the license.
‘ilities in and occupy, the public ways of the

;rovided, however that all work, construction, placement or
n compliance with the provisions of this code, including the
Nothing in such license shall authorize the licensee to use

approval of such bu
(2) The City re serves the right, in every event, without limitation, to:
(a) construct, install, maintain and operate any public improvement, work or
facility in, on, over or under the public ways;
(b)  perform or authorize or direct the performance of any work that the City
may find desirable or convenient in, on, over or under any public way; or

Page 4 of 13 November 1, 2004 (10:52am)



() vacate, alter, or close any public way; provided, however, that no vacation
shall obligate a utility to remove or abandon any facility located within such
public way; or

(d) require, in the public interest, the removal or relocation, temporarily or
permanently, of facilities maintained by the utility in the public ways of the City.
The Utility shall remove and relocate such facilities within 120 days after
receiving notice in writing to do so from the City. Such removal or relocation
shall be without cost or expense to the city, provided, hoy , that when such
removal or relocation is required for the convenience or by ' ;%y private
person, or non-governmental agency or 1nstrgmq_%tahtyf
relmbursement for the reasonable cost ther, M

facilities, at its own expense.

4.610 Nonexclusive Grant. No license grar
right, privilege, license or franchise to occu
utility services or any other purposes.gk

f the City for delivery of

.convey any right, title or
se and occupy the public ways
0 license shall be construed as any

1 holders of a License shall be obliged to coordinate their
d shall be obliged to participate in coordination meetings
annually for the purpose of facilitating such cooperation and

4.618 Amendmen
utility that desires to:
a license previously g

A new license application and grant shall be required of any
additional or different services in the City which are not included in
ted under this Chapter.

4.620 Renewal Applications. A licensee that desires to renew its license under this Article
shall, not more than 180 days nor less than 90 days before expiration of the current license, file
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an application with the City for renewal of its license which shall include the information
required pursuant to Section 4.604 of this Article.

4.622 Renewal Determinations. Within 90 days after receiving a complete application under
Section 4.620 hereof, the Public Works Director shall issue a written determination applying the
following standards, as applicable, and, if the application conforms with the requirements of law,
grant the application: &
(1) Demonstrated legal qualifications, financial and technical abili

of the applicant.
ﬁ%ﬁ”@% bregulations.

's existing

Use Agreement.
(5) Such other factors as may demonstrate that theig
community interest.

SR

on

approved by the City.
UTILITY LICENSE - FEES AND ¢

4.700 Purpose. It is the pu
direct and indirect costs and e
of this Chapter

rithe payment and recovery of all
enforcement and administration

fee shall be deposited with the City as part of the
of this Chapter.

or denied w:
refunded the b :
mn-refundable portion of the application and review fee, as fixed by
slution of the Council, or

1 ascertainable costs and expenses incurred by the City in connection

with the application, whichever is greater.

(i)

4.704 Other City Costs. In addition to the application and review fee, all license or franchise
grantees shall, within thirty (30) days after written demand therefor, reimburse the City for all

Page 6 of 13 November 1, 2004 (10:52am)



direct and indirect costs and expenses incurred by the City in connection with any issuance,
modification, amendment, renewal or transfer of the license or franchise or any license or
franchise agreement to the extent permitted by law.

4.708 Compensation for City Property. If the right is granted, by lease, license, franchise or
other manner, to use and occupy City property other than the public ways for the installation of
facilities, the compensation to be paid shall be fixed by the City and shal%;be separate and distinct
from any fees and taxes imposed herein. o

4.710 Annual Fees., each license grantee shall pay an annu%%%gens
amount fixed by Council resolution as reimbursement for the City

ok

Section 4.708, are separate from, and additional to, any and a
as may be levied, imposed or due from a utility, its ciisto

lease, sale, delivery or transmission of utility sep

4.714 Penalties and Interest for Late Paymen »ﬁga
timely paid, a penalty in the amount off%}o pér; nt %&g
date the underlying fee was due. Intere

*mfgy
»on fees an

Section 3. ollowing Secti
Section 2 of thisiordinai

o ot

; in consideration of the authority of such utility to conduct

4. 802 Minimum T: ’iggo event shall the tax due for any calendar year be less than:
(1)  Inthe case of a utility providing services within the City of Springfield, $1,000.
(2)  Inthe case of a utility not providing services within the City of Springfield, the
greater of the product of the number of linear feet of public ways occupied by the
facilities of the taxpayer and $3.00, or
$1,000.
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4. 803 Returns.

(1)  For purposes of calculating taxes dues under this section, every utility subject to
tax shall pay such tax on the basis of a calendar year, and shall file, quarterly,
before the 45™ day following the end of a calendar quarter, a return certified by an
officer of the utility showing the amount of tax due and accompanied by the
amount due.

2) Such return shall show the amount of gross revenue of the utility within the City
for the period covered by the payment computed on the bé%et ut in this
section, and shall show any offsets, deductlons or credlts %ga' .revenue or

to pay the entire amount of compensatlon €
the dlfference due the City shall be pa1d b

at the rate of 9 percent per annum, compouﬁ ﬁg@y overp
City through error or otherwise shall be offset payment due from

the utility.
(3)  Inthe event a taxpayer files a re ~ i n ovided by
Section 4.802 shall be due, the taxj : Al turn as provided

4)

he City in excess of five percent of
imposed a penalty in the amount of 10 percent of
t paid and the amount found, upon audit, to be

parent of the ufi ty on account of goods or services from the ut111t1es ongoing or major
operations delivered within the City of Springfield. Gross revenue shall include any and
all subsidies, discounts, rebates or other considerations or forbearances by the utility
associated with the delivery of such goods and services within the City of Springfield. In
determining gross revenues for the calculation of taxes, the city shall consider mobile
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telecommunications services to occur within the city if they are used by a customer
whose place of primary use is within the city. As used in this section, “place of primary
use” means the residential street address or the primary business street address of the
customer. The city shall apply this provision consistently with the Mobile
Telecommunications Sourcing Act, 4 USC 116 to 126.

4. 805 Exemptions and Credits. If any licensed utility is a party to a franchise, public way use
agreement, or other contract with the City which requires the pa n fee for the use
of the public ways of the City, any payments made under such aj ing the
filing year shall be credited against any tax due here&% to th
which such payments are based is subject to taxatig 1 here nder
(1)  If ataxpayer asserts that any other provisi(m%

imposes a limit upon the revenue subject
connection with the use of public ways, suc
(a) itemizes the gross revenue subject to
(b)  itemizes the portion of such revenue tha
claimed to exist under other provisions of loca

(2)  The tax liability of a taxpayer claiming i
shall be the sum of: .
(a)  the tax due hereunder on: yenue not subject
to the limitation; and : ) )
(b)  on the portion of reven
i) The tax due under.this artick
(i) The tax due u
(3)  Any licensed utili
reasonable valu

1 ’state or federal law.
@1:( gainst taxes due hereunder, the
¢ ﬁgo or goods provided to the City

Lane( , Oregon, and advertising costs which may be incurred when the tax
becom%%%elinquent under section 4.803 shall be, and until paid remain, a lien
from the date of its recording with the Department of Records of Lane County,
Oregon, and superior to all subsequent recorded liens on all tangible personal
property of the utility located within the City of Springfield and may be
foreclosed on and sold as necessary to discharge the lien, if the lien has been so
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recorded. Notice of lien may be issued by the tax administrator whenever the
operator is in default in the payment of the tax, interest and penalty, and shall be
recorded with the Department of Records and a copy sent to the delinquent utility.
The personal property subject to the lien and seized by any deputy of the tax
administrator may be sold by the tax administrator at public auction after 10 days
notice thereof published in a newspaper in the city.

2) Any such lien as shown on the records of the Department of Records shall, upon
the payment of the taxes, penalty and interest for which the lien has been
imposed, be released by the tax administrator when thei {ouint has been
paid to the city. The person making the paymef )t therefore

Seen paid and

that the lien is thereby released and the re

Section 4. Sections 3.224 and 3.226 of the Springfield ¥
be further amended as follows:

this code.
(2) Unless otherwise specifie blic way use agreement,

, installed and located in

femsts within an existing underground duct or conduit.

w or existing telephone, electric utilities, cable facilities or
acilities are required to be located or relocated underground
, the public works director may direct that any other licensee
t'currently occupies the same public way concurrently relocate its
ground at its expense, if underground location of such facilities is
requ rthe provisions of article 32 of the Springfield Development Code;
prov1de% however, that nothing in this subsection shall require the relocation of
electrical transmission lines and backbone distribution features covered by section
32.120(2) of the Springfield Development Code.

(d) Whenever new telecommunications facilities will exhaust the capacity of a
public way reasonably to accommodate future telecommunications carriers, the
licensee or franchisee placing such facility may be required to provide additional
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ducts, conduits, maintenance holes and other facilities for nondiscriminatory
access to future telecommunications carriers at its expense.

(e) All structures and devices placed underground shall be locatable underground
facilities within the meaning of ORS 757.541(6).

3.226 Location of Structures or Devices in the Right-of-Way.
(1) Prior to placing a structure or device in the right-of-way, the owner of such structure

or device shall secure placement permit, which permit shall also serve ag: "t\ncroachment

permit.

(2) Applications for placement permits shall be on the:form pre
works director and accompanied by the fee therefor, in an 1
resolution.
(3) Applications shall not be complete unless acc
(a) A copy of the applicant’s utility licens.
franchise agreement;

detail to identify:
1. the location and route e

omplished;

ificate of insurance, as required under section 3.210(1);
ate or county permit for work in the state or county right-of-
orate limits of the city;

he applicant is a subscriber to the Oregon Utility Notification

information deemed necessary by the public works director.
f security deposit required in section 3.210 and the temporary storage
fee required in section 5.052(2)(a), if applicable, will be determined during the plan checking
process and will be due at the time the permit is issued.

(5) At the election of the applicant, the applicant may file a comprehensive
Telecommunications Placement Plan which describes all facilities it presently intends to install.
Such plan is subject to approval of the public works director and may be modified from time to
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time by the applicant with the approval of the public works director. The fee for review of such
plan shall be fixed by the council by resolution.

(6) If an applicant has on file an approved comprehensive Telecommunications
Placement Plan, any application for a placement permit hereunder which is consistent with such
approved plan shall be deemed approved unless the public works director notifies the applicant,
within 48 hours of submission, that the application is disapproved, stating the reasons for
disapproval.

(7) If an applicant does not have on file an approved plan, the pub";
| grant a placement permit under such terms and conditions as he/she sh
| /she shall find that the applicant has demonstrated: :
| (a) Compliance with requirements of appliqéii)
| regulations.
| (b) The capacity of the public ways to acco
l facilities.
| (c) The capacity of the public ways to acco
I the license is granted.
| (d) The absence or mlmmlzatlon of damage or d S
|
|
|
|
|
|
|
|
|

works director shall
ropnate if he

the public ways.

(f) Measures taken to addres

welfare if the license is  grante
£y

(g) The ava11ab111ty o

of the code;

(c) Supply as-built drawings, in such form as the city shall require, for each
installation or connection;

(d) Provide a monthly report to the city listing all activities performed pursuant to
the permit;

(e) Provide and maintain a list describing the sizes and types of facilities to be
placed pursuant to the permit;
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(f) Designate an individual responsible for coordinating these activities with the

city and for responding to the city should additional information be required.
The annual placement permit shall not be applicable to any installation requiring a cut in the
right-of-way between curb lines.

The public works director shall deny such permit if the applicant is in violation of any of
the provisions of this chapter or if the applicant has on three or more occggions in the 12 months
preceding the date of application conducted any operations in the public; in s&g}olation of the
provisions of this chapter. Such permit, if granted, shall be subject to reyo
by the public works director that the permittee has, on three ot ‘
immediately preceding 12 months, conducted operations irth
provisions of this chapter.

Section 5._Severability. Should any court of competent d 1 ( : A
part of a section of this ordinance is invalid, such invalidity‘shall no (
of the remaining sections or parts of sections.

%2004.

7

Section 6. Effective Date. This ordinance shall

, 2004.

worn, deposes and says that Sidney W. Leiken, to me
to be the person described in the foregoing instrument did
ymy presence this __ day of , 2004.
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